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The duty to defend:  This is an insurer’s obligation to provide an insured 
with defense to claims made under a liability insurance policy. In general, 
the insured need only establish that there is potential for coverage under a 
policy to give rise to the insurer's duty to defend. Therefore, the duty to 
defend may exist even where the duty to indemnify ultimately does not 
apply. New York law provides that that an insurer's duty to defend an 
insured is broader than its duty to indemnify.

Duty to Indemnify:  If the ultimately liability is covered, this is the insurer’s 
duty to pay for the loss up to the limits of the policy.  



When an insurer relies 
upon an exclusion to 

deny coverage, it has the 
burden to demonstrate 

that all allegations in the 
complaint can be 

interpreted only to 
exclude coverage.

The insured is entitled 
to strict and narrow 
construction of the 

exclusion.  Any 
ambiguities must be 
resolved against the 

insurer.  

If any cause of action in 
the complaint is 

covered, the insurer’s 
duty to defend is 

triggered.  

However, if the 
exclusion conclusively 

and unambiguously 
excludes coverage for 
all causes of action, no 

duty to defend is 
triggered and denial of 
coverage is appropriate.  



 Risk allocation is necessary to the bidding process.  Failure to 
understand and identify risk, and to properly allocate it, can result 
in higher costs for the project.  

 Prudent contracting parties will anticipate, and plan for, time and 
legal fees associated with insurance disputes, including property 
damage and bodily injury.  

 When evaluating risk, the contracting party should evaluate hold 
harmless provisions, indemnification provisions, insurance 
requirements and bond requirements.  

 The proper allocation of risk, and achieving a balance between 
contractual safeguards, sufficient insurance and sufficient bonding 
requirements, will allow the contracting party to minimize its risk 
to the greatest extent.  



Should be specifically identified in the contract documents 
at the time of execution.  Common practice is to either 
include them within the body of the contract or in a 
schedule specifically identified in the contract.  

 Worker’s Compensation (New York State minimums)
 Commercial General Liability ($1,000,000 per occurrence 

and $2,000,000 in the aggregate or greater)
 Umbrella/Excess (Varies by project from $2,000,000 to 

$10,000,000 +)  
 Comprehensive Automobile ($1,000,000 single limit, 

including bodily injury and property damage or greater)



An indemnification clause is a contractual provision 
holding the indemnified party harmless from all liability, 
costs, damages, etc. from any claims or causes of action 
arising from the indemnitor’s work.  

New York prohibits a party from indemnifying another for 
its own negligence.  See General Obligations Law §5-322.1; 
Itri Brick & Concrete Corp. v. Aetna Cas. & Sur. Co., 89 
N.Y.2d 786 (1997).  

Subcontractor may still be required to provide insurance to 
owner and/or prime contractor to protect against their own 
negligence.  An obligation to insure is not an agreement to 
indemnify.  Kinney v. G.W. Lisk Co., Inc., 76 N.Y. 2d 215 
(1990).  



Remember, in construction
Risk flows down hill:

Owner:   Usually will not defend or 
indemnify anyone.  Usually contractually 
required to be defended and indemnified 
by everyone below it in the contract chain.

General/Prime Contractor: Agrees to 
defend and indemnify the owner and 

tenant (and sometimes the architect and/or 
engineer).  Assures that subcontractors do 

the same.

Subcontractor: Agrees to defend and 
indemnify the general/prime contractor, 
owner, and tenant (sometimes also the 

architects and/or engineers)







 Also known as first-party coverage.  

 Builder’s risk insurance: Protects the premises under 
construction.

 Builder’s risk is available on all risk or named-peril basis
 All risk is much more common as it pays for losses other 

than those caused by an excluded peril
 Common exceptions to all risk:  

1. Asbestos
2. Collapse
3. Pollution
4. Water/Flood
5. Earthquakes
6. Subsidence
7. Theft



No coverage shall be 
provided for loss based 

on earth movement 
meaning….

Pioneer Towers v. State 
Farm: 2009 Court of 
Appeals says earth 

movement exclusion 
does not apply to 

movement of earth by 
man

Bentoria Holdings v. 
Travelers: 2012 Court of 
Appeals says Pioneer not 

applicable where 
exclusion specifically 
includes “naturally 

occurring or due to man-
man…causes”



 If you are representing an owner you must specify in your contract 
documents that the general contractor, and his excavation, shoring and 
underpinning subcontractors, are not permitted to have a policy with an 
earth movement exclusion

 If you are representing a general contractor or subcontractor that performs, 
either directly or through others, excavation, underpinning or shoring, you 
must specify that an earth movement exclusion is not permitted in the 
insurance policy 

 If you are representing an adjacent landowner and defending against an 
RPAPL §881 application, you must insist that any §881 license prohibit the 
work from being performed by anyone with an earth movement exclusion

 If you are an adjacent landowner in a license agreement negotiation, you 
must insist that any contractor with an earth movement exclusion in the 
policy is prohibited from performing excavation, shoring or underpinning 
operations



Construction agreements should always contain
a description of the insurance obligations
of the parties.  However, the “cross suit”,
“cross liability”, “cross claim” and 
“insured vs. insured” exclusion can
be a hidden land mine.  Be sure you 
understand these exclusions and 
their ramifications for your coverage.  



EVENT RESULT
Employee of 
named insured 
(subcontractor) is 
injured

No coverage to 
subcontractor, 
general 
contractor or 
owner (assuming
all were named 
AI)

Employee of 
general 
contractor is 
injured when 
tripping over 
subcontractor’s 
tools

No coverage to 
subcontractor, 
general 
contractor or 
owner (assuming 
all were named 
AI)

Trespasser is 
injured

Covered event





The Cross Liability 
Exclusion

EVENT RESULT
Employee of 
insured 
(subcontractor)
is injured

No coverage to 
subcontractor, 
general
contractor or 
owner (assuming 
all were named 
AI)

Employee of 
general 
contractor is 
injured by falling 
debris from 
subcontractor

No coverage to 
subcontractor,
general 
contractor or 
owner (assuming 
all were named 
AI)

Trespasser is 
injured

Potentially
covered event



The Ongoing 
Operations 
Exclusion

EVENT RESULT
Employee of 
subcontractor 
installing
plywood for 
new roof slips 
and falls from a 
height of 18+ 
feet

No coverage for 
owner, general 
contractor or 
subcontractor
(regardless of AI 
status)

Bystander
injured when 
drywall being 
raised to 3rd

story of project 
by crane falls 
and hits her

No coverage for 
owner, general 
contractor or 
subcontractor 
(regardless of AI 
status)



Contractual Liability 
Limitation

 Notice what is missing:  
No mention of an 
agreement under which 
“you assume the tort 
liability of another”  

 When this definition of 
“insured contract” is used, 
beware the employer’s 
liability and contractual 
liability exclusions



Chinese Drywall 
Exclusion

 Very broad:  applies to all
drywall manufactured in 
China without temporal 
limitation

 Covers drywall, 
plasterboard, sheetrock, 
gypsum board or “like 
products or materials”

 Like products or materials:  
Tape?  Plaster?  Joint 
compound?



Classification 
Limitation

 Classic example of the 
need for attorney to be 
involved at the application 
stage

 Coverage is limited to 
classification of operations 
described (i.e. carpentry, 
demolition, excavation, 
etc.)  

 When not included, rather 
than disclaim insurer 
usually has right to audit 
policy and charge 
additional premium



Contractor or 
Subcontractor 

Limitation

 Should never be in a 
policy obtained by an 
owner or developer that is 
intending to perform 
construction

 Will exclude coverage for 
all injuries sustained by 
anyone working for any 
contractor on the site



What is it? New York recognizes the concept of “horizontal exhaustion.”  
In short, it means that everyone’s primary policy must pay out first 
before there is secondary (excess) liability.  This includes payment of not 
only all subcontractor policies, but of the general contractor’s primary 
policy as well.  Many construction contracts require vertical exhaustion, 
so if you do not address it beforehand, your client may walk into a job 
being in breach of contract from day 1.  

What can you do about it? The first, proactive step, is to have your 
policy amended and have an endorsement issued that says your 
excess/umbrella carrier waives horizontal exhaustion and that it will 
contribute on a primary basis to your additional insureds.  

 No guarantee that the insurer will provide this endorsement
 Likely a significant increase to your policy premium (20%+)



The second thing you can do is make sure that your policy does include 
contractual liability coverage (and make sure that your insured contract 
provision of the policy includes contracts where you “assume the tort 
liability of another”). 

 By obtaining contractual liability coverage, there is a reactive step 
you can use to protect your client against liability in the event of a 
horizontal exhaustion issue.  This is known as circuity of litigation.  
However, that step is out of the control of your client.  By way of 
example, the contractual liability coverage can help avoid 
horizontal exhaustion issues:  

Your client works for GC and someone is injured.  Injured party (IP) sued 
your client (Sub) and GC.  GC turns to sub and claims it was supposed to 
provide primary and non-contributory insurance but failed to do so.  GC sues 
sub under the indemnification clause in the contract.  GC’s claim is covered by 
contractual liability provision in the policy, carrier picks up the loss and it 
never flows back to your client the Sub.  



PARTY VERTICAL 
EXHAUSTION

HORIZONTAL 
EXHAUSTION

Subcontractor Primary and excess/umbrella
pays to policy limits before 
anyone else contributes

Primary pays up to policy
limit.  Excess/umbrella not 
triggered until primary 
policy of the general 
contractor and owner pays 
out to policy limits

General/Prime Contractor Primary and excess/umbrella
pays after subcontractor’s 
primary and excess/umbrella 
pays out policy limits

Primary pays out to policy 
limit upon exhaustion of 
subcontractor’s primary 
policy limit.  
Excess/umbrella not 
triggered until owner’s 
primary policy has been 
exhausted.  

Owner Primary pays after 
subcontractor and general 
contractor have exhausted 
primary and excess/umbrella 
limits

Primary pays out to policy 
limit upon exhaustion of 
subcontractor and general 
contractor’s primary policy 
limits.  



 Beware 1 RCNY §101-08!

 (c) For permits requiring proof of insurance under this section, no permit 
shall be issued or renewed until the permitee has provided the 
department with proof of insurance in accordance with subdivision (g) 
hereof.

 NYC, together with its officials and employees, must be named as 
additional insureds (unless project specific liability insurance is required)

 Amount (limits) of insurance require depend upon the project details

 (j) regardless of insurance, the permitee shall indemnify, defend and hold 
the city and its officials harmless



Courtesy of the New York City Department of Buildings: 
http://www.nyc.gov/html/dob/downloads/rules/1_RCNY_101-08.pdf



1. Completed operations (excludes coverage for injury after work 
is completed)

2. XCU (explosion, collapse and underground)
3. Contractual liability
4. Third party actions over (will sometimes manifest itself as the 

“statutory liability” exclusion.  Excludes Labor Law liability)
5. Where project involves residential construction, a residential 

construction exclusion
6. EIFS exclusion (for projects involving exterior insulation and 

finish a/k/a “stucco”)



 In order to obtain a permit in NYC the permitee’s policy must 
contain a provision that says “this policy shall not be cancelled, 
terminated, modified or changed in a way that affects the city by 
the issuing insurance company unless thirty (30) days prior 
written notice is sent to the Named Insured and the 
Commissioner of the New York City Department of Buildings, 
except that termination for non-payment may be made on only 
ten (10) days’ written notice”

 Most, if not all, policies will not have this language by default.  
An endorsement must be obtained.



The Certificate of 
Insurance

 Most commonly used 
form is the Acord 25



The Certificate of 
Insurance

 Most commonly used 
form is the Acord 25

 “This certificate is issued 
as a matter of information 
only and confers no rights 
upon the certificate 
holder”



The Certificate of 
Insurance

 Most commonly used 
form is the Acord 25

 “This certificate is issued 
as a matter of information 
only and confers no rights 
upon the certificate 
holder”

 “If the certificate holder 
is an ADDITIONAL 
INSURED, the policy(ies) 
must be endorsed”



The Certificate of 
Insurance

 “Should any of the above 
described polices be 
cancelled before the 
expiration date thereof, 
notice will be delivered in 
accordance with the policy 
provisions”  

 Many contracts require 
that the policy provide all 
AI with 30 days advance 
notice of cancellation

 1 RCNY §101-08 requires 
that NYC be given 30 days 
advance notice of 
cancellation



 A certificate of insurance confers no AI rights – you must obtain an 
endorsement unless the policy has a self executing/effectuating AI 
provision.  

 Almost all policies issued to contractors in New York require that 
subcontractors specifically name the general/prime contractor as an 
AI on its policy and provide the general/prime contractor with a 
written hold harmless agreement

 Failure to obtain the necessary insurance and hold harmless from a 
subcontractor can have one of two effects depending on the policy:  
1) there is no coverage under the policy; or 2) there is coverage but 
an audit will be performed and a premium charged at the highest 
allowable rate
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