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Scope of coverage:
Duty to defend vs. Duty
to indemnify

The duty to defend: This is an insurer’s obligation to provide an insured

with defense to claims made under a liability insurance policy. In general,
the insured need only establish that there is potential for coverage under a
policy to give rise to the insurer's duty to defend. Therefore, the duty to
defend may exist even where the duty to indemnify ultimately does not
apply. New York law provides that that an insurer's duty to defend an

insured is broader than its duty to indemnify.

Duty to Indemnify: If the ultimately liability is covered, this is the insurer’s

duty to pay for the loss up to the limits of the policy.




Evaluating Exclusions

When an insurer relies
upon an exclusion to
deny coverage, it has the
burden to demonstrate
that all allegations in the
complaint can be
interpreted only to
exclude coverage.

The insured is entitled
to strict and narrow
construction of the

exclusion. Any
ambiguities must be
resolved against the
insurer.

If any cause of action in
the complaint is
covered, the insurer’s
duty to defend is
triggered.

However, if the
exclusion conclusively
and unambiguously
excludes coverage for
all causes of action, no
duty to defend is
triggered and denial of
coverage is appropriate.




RISK ALLOCATION

Risk allocation is necessary to the bidding process. Failure to
understand and identify risk, and to properly allocate it, can result
in higher costs for the project.

Prudent contracting parties will anticipate, and plan for, time and

legal fees associated with insurance disputes, including property
damage and bodily injury.

When evaluating risk, the contracting party should evaluate hold
harmless provisions, indemnification provisions, insurance
requirements and bond requirements.

The proper allocation of risk, and achieving a balance between
contractual safeguards, sutficient insurance and sufficient bonding
requirements, will allow the contracting party to minimize its risk
to the greatest extent.




INSURANCE
REQUIREMENTS

>Should be specifically identified in the contract documents
at the time of execution. Common practice is to either
include them within the body of the contract or in a

schedule specifically identified in the contract.

v Worker’s Compensation (New York State minimums)

v Commercial General Liability ($1,000,000 per occurrence
and $2,000,000 in the aggregate or greater)

Umbrella/Excess (Varies by project from $2,000,000 to
$10,000,000 +)

Comprehensive Automobile ($1,000,000 single limit,
including bodily injury and property damage or greater)




The Indemnification
Clause

>»An indemnification clause is a contractual provision
holding the indemnified party harmless from all liability,
costs, damages, etc. from any claims or causes of action
arising from the indemnitor’s work.

>New York prohibits a party from indemnifying another for
its own negligence. See General Obligations Law §5-322.1;
Itri Brick & Concrete Corp. v. Aetna Cas. & Sur. Co., 89
N.Y.2d 786 (1997).

>Subcontractor may still be required to provide insurance to
owner and/or prime contractor to protect against their own
negligence. An obligation to insure is not an agreement to
indemnify. Kinney v. G.W. Lisk Co., Inc., 76 N.Y. 2d 215
(1990).




“Typical” Indemnification
Hierarchy

Remember, in construction
Risk flows down hill:

Owner: Usually will not defend or
indemnify anyone. Usually contractually
required to be defended and indemnified
by everyone below it in the contract chain.

General/Prime Contractor: Agrees to

defend and indemnify the owner and
tenant (and sometimes the architect and/or
engineer). Assures that subcontractors do
the same.

Subcontractor: Agrees to defend and
indemnify the general/prime contractor,
owner, and tenant (sometimes also the
architects and/ or engineers)




SAMPLE
INDEMNITY

PROVISION

12.14 Indemnification.

1 To the fullest extent permitted by law, Contractor shall indemnify,
defend and hold harmless Owner, Lender, Additional Insureds and anyone for
whose acts they may be liable, andmm:rspectweoﬁous,um partners,
members, affiliates, managers, shareholders, directors, agents, employees,
successors, and assigns (collectively, Indemnitees, individually, Indemnitee)
ﬁumandagmnstalllosss claims (including, but not limited to, those alleging

ry to third parties or damage to property of third parties), causes of action,

2 . (including the deductible amount of any

ance and, without limitation, attorneys” fees and disbursements), arising out of

connectionwim: (a) any personal or bodily injury, sickness, disease or death,
mage or injury to, or loss or destruction of, 1 i

at the Project Site and adjacent locations, but

thclossofmemﬂnngthﬂeﬁumsusumed

[€p cntotwrongﬁxlactmomxssmnofConhacmr its employees, subcontractors,
;?rsunanmoroﬂm&a whom Contractor is responsible; (c)anybtuch

or default under the byConu:ctorand(d)anychnnassquorhm
or notice of lien filed, by any subcontractor or supplier of any tier against the
I&mu:,wmofﬁm&ngmmy]mmmmwﬂhmwmm
indemnification obligations shall arise regardless of any claimed liability on the
part of an indemmnified party provided, however; Contractor shall not be required to
indemnify any Indemnitee to the extent attributable to such Indemnitee’s
negligence, act or omission. This indemnification obligation shall not be construed
to negate, abridge, or otherwise reduce any right or obligation of indemnity which
would otherwise exist in favor of any Indemnitee, from any source.

2 In any and all claims against any Indemnitee by any employee of
Contractor, or of its subcontractors or anyone directly or indirectly employed by
either Contractor or its subcontractors or anyone for whose acts either Contractor
or ifs subcontractors may be liable, the indemnification obligation under Section
12.14 shall not be limited in any way by any limitation on the amount or type of
damages, cmnpmsahonorbmeﬁtsmvablebvorfmthchnderwmkus‘m
worhnmsompemﬂmaﬁs,dlsabﬂﬂyaclsmothuumloymbmeﬁtmm
obligations of Contractor under this Section 12.15 shall not extend to the liability
of the Architectt Owner or their agenfs or employees arising out of: (a)the
preparation or approval of maps, drawings, opinions, reports, surveys, designs or
specifications upon which Contractor was entitled to rely, or (b) the giving of or
the failure to give directions or instructions by Owner or Architect, their agents or
employees provided, that such giving or failure to give is the primary cause of the
injury or damage. This Section 12.15 expressly shall survive any expiration or
termination of this Contract.




SAMPLE
INDEMNITY

PROVISION

12.14 Indemnification.

1 To the fullest extent permitted by law, Contractor shall indemnify,
defend and hold harmless Owner, Lender, Additional Insureds and anyone for
whose acts they may be liable, andthm:rspectwe officers, trustees, partners,
members, affiliates, managers, shareholders, directors, agents, employes
successors, and assigns (collectively, Indemnitees, individually, Indemnitee)
ﬁumandagmnstalllosss claims (including, but not limited to, those alleging
injury to third parties or damage to property of third parties), causes of action,
lawsuits, costs, damages, and expenses (including the deductible amount of any
msmameand,wnmnhnumon,mmneys fees and disbursements), arising out of
or in connection with: (a) any personal or bodily injury, sickness, disease or death,
or damage or injury to, or loss or destruction of, property (including tools,

phntandﬂ:ctmldmgsatthcho;ectSMandadjacmllomuons but
excludmgﬂ:cWorknselt) including the loss of use resulting therefrom sustained
orpmpomdmhavebemsustamndasafré?m:’tofpufmmanocofmcwm(b)any
negligent or wrongful act or omission o tractor, its employees, subcontractors.
;?rsunanmoroﬂm&a whomConnactunswsponmbk (c)anybtuch
or default under the byConu:ctorand(d)anychnnassquorhm
or notice of lien filed, by any subcontractor or supplier of any tier against the
I&mu:,wmofﬁm&ngmmy]mmmmwﬂhmwmm
indemnification obligations shall arise regardless of any claimed liability on the
part of an indemmnified party provided, however; Contractor shall not be required to
indemnify any Indemnitee to the extent attributable to such Indemnitee’s
negligence, act or omission. This indemnification obligation shall not be construed
to negate, abridge, or otherwise reduce any right or obligation of indemnity which
would otherwise exist in favor of any Indemnitee, from any source.

2 In any and all claims against any Indemnitee by any employee of
Contractor, or of its subcontractors or anyone directly or indirectly employed by
either Contractor or its subcontractors or anyone for whose acts either Contractor
or ifs subcontractors may be liable, the indemnification obligation under Section
12.14 shall not be limited in any way by any limitation on the amount or type of
damages, cmnpmsahonorbmeﬁtsmvablebvorfmthchnderwmkus‘m
worhnmsompemﬂmaﬁs,dlsabﬂﬂyaclsmothuumloymbmeﬁtmm
obligations of Contractor under this Section 12.15 shall not extend to the liability
of the Architectt Owner or their agenfs or employees arising out of: (a)the
preparation or approval of maps, drawings, opinions, reports, surveys, designs or
specifications upon which Contractor was entitled to rely, or (b) the giving of or
the failure to give directions or instructions by Owner or Architect, their agents or
employees provided, that such giving or failure to give is the primary cause of the
injury or damage. This Section 12.15 expressly shall survive any expiration or
termination of this Contract.




Property Coverage

> Also known as first-party coverage.

> Builder’s risk insurance: Protects the premises under
construction.

> Builder’s risk is available on all risk or named-peril basis

> All risk is much more common as it pays for losses other
than those caused by an excluded peril

> Common exceptions to all risk:
Asbestos
Collapse
Pollution
Water/Flood
Earthquakes
Subsidence
Theft




The Earth Movement
Exclusion

\

No coverage shall be
provided for loss based
on earth movement
meaning....

-

\

Pioneer Towers v. State
Farm: 2009 Court of
Appeals says earth
movement exclusion
does not apply to
movement of earth by
man

-

Bentoria Holdings v.
Travelers: 2012 Court of
Appeals says Pioneer not

applicable where
exclusion specifically
includes “naturally
occurring or due to man-
man...causes”

b




When to Watch for the Earth
Movement Exclusion

If you are representing an owner you must specify in your contract
documents that the general contractor, and his excavation, shoring and
underpinning subcontractors, are not permitted to have a policy with an
earth movement exclusion

If you are representing a general contractor or subcontractor that performs,
either directly or through others, excavation, underpinning or shoring, you
must specify that an earth movement exclusion is not permitted in the
insurance policy

If 1You are representing an adjacent landowner and defending against an
RPAPL §881 application, you must insist that any §881 license prohibit the
work from being performed by anyone with an earth movement exclusion

If you are an adjacent landowner in a license agreement negotiation, you
must insist that any contractor with an earth movement exclusion in the
policy is prohibited from performing excavation, shoring or underpinning
operations




Insurance Considerations In
Construction Agreements

Construction agreements should always contain
a description of the insurance obligations

of the parties. However, the “cross suit”,
“cross liability”, “cross claim” and
“insured vs. insured” exclusion can

be a hidden land mine. Be sure you
understand these exclusions and

their ramifications for your coverage.




The Employer’s
Liability Exclusion

EVENT

Employee of
named insured
(subcontractor) is
injured

Employee of
general
contractor is
injured when
tripping over
subcontractor’s
tools

Trespasser is
injured

RESULT

No coverage to
subcontractor,
general
contractor or
owner (assuming

all were named
Al)

No coverage to
subcontractor,
general
contractor or
owner (assuming
all were named

Al

Covered event

e. Employer’s Liability
“Bodily injury” to:

(1) An employee of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct of
the insured’s business; or

(2) The spouse, child, parent, brother or sister of
that “employee” as a consequence of Paragraph
(1) above.

This exclusion applies:

(1) Whether the insured may be liable as an
employer or in any other capacity; and

(2) To any obligation to share damages with or
repay someone else who must pay damages
because of the injury.




Broad Employer’s
Liability Exclusion

This Endorsemant Modifies Your Palicy,
Please Read [t Carefully.

EMPLOYERS LIABILITY EXCLUSION MODIFICATION

This eadorzemnent modifes nsurance pravised unde- the ¢lawing:
COMMERCIAL GENERAL LIARILITY GOVERAGE PART

OWNERS AND CONTRACTORS PROTECT,VE LIABILITY COVERAGE PART
PRODUCTSICAMPLETED OPERATIONS LIAZILITY GOWVERAGE PART

LIQUOR L'ABILITY COVERAGE PART

The Co mercial Genesal Liabil -y Caverage Fonm,
CG 0001 end ProducsCampeted Coawrations
Coverage Forre, GG 00 37, Section I - Cove-agse,
Paragraph 2, Excluagns aue amendec ag
fclaws’

Excluson ¢, Emplcyer’s Lishilhy, is delcted anc
replaced vt the fu'lawing
5. Employer's Liability

"Bedily ‘njy " 10:

(1} An “employes”, “amporary woher or
"wolurtesr worke” cf ey inaured alising
ot of a3 In Lhe coarse of;

(3} Empioyien’ by ihe insured; or
(b) Perorwing dutes -eleted 1o the
cotducl of tha ineured's busitess; cr
i2) The sasLse, chid, parer: brother or
sisier of 1aat "smpgloyea’, “lemocrany
worker” or “wolunteer workor as s
consaquancs of Paragraph (1) abova.

Thig exclusion epplica:

{1} Whalw- the insured may be llable as en
empleyar or in any clher capas iy, or

(2) Ta any gation ic share d qes with
or repay sameona elag who must pay
damages because of the ir ury

. 7P Liquae Llakility Coverage Ferm, G CO 33,

Section ' - Lijuor Lisklity Coverage, Pam-
g-apk 2.. Exclusions, s amenced as loliows.

Excluston &, Employers Lisbility is deleled anc
replaced wilh the “atowing:

<. Employer's Liability
“Bodily Injuy 1!
(1} An "ampoyee”, “tempstary wor<er or

‘voluniser workar" o ary insued arising
oA efard 'nthe conrse I

(2} Empleyment by she Insued or
(b) Parforing  dufies relaes o the
corduct of the iInsured's busiress; o
i2) Toe spouso, chilc, perznl, Brother or
sty of {hat “empoyee”, “ewpo-ary
worker” o “wolunteer werer" a5 &
co8eqsoncs of Paregrach () above,

[

This exclusicn apzlies:

(1) WWrether the InsLreqg may be liable as an
employe- of i1any ather casacily. or

{2) Ta eny chligakon to share darages with
ar repay someons else whe must oy
damages becausa of tha injl. v,

I'he Dwnere Brd Contracters Protective Coverage
Forn, CG CO04. Section | - Goverages. Para-
graph 2, Exclugions, is amendad ag ol ows

Exclusion f.. Employe’s Liability, is deleted asd
2p:laced with the following:
r.  Employer's Liabflity

"Bodily irjury"to

1) An “emoloyse”, "“temporary worker” ar

“veduntmer woker” of any Insuted arisry
oul af and in the ¢ourse of:

{8} Erpleyment by the insaree. or

{b) Peiforming  duties relaled to Ina
conauct of the inaarec’s busiress; or

[2) The spouse, child, parent, brather cor
gisler of chal “erglovee , “wmporavy
woher'  or C‘volunleer worker' a3z a
vonscguence af Peragraph (%) above.

This excl.izion aoplies:

(1} Whether tre Insufed mey be liasle as an
emplayer orin any other cepacily; or
{2} To any obiigaton to sherg demazes with

O regmy somcone else whg nmust pay
damages baceusa of the irjury.

D. The followiag defl nition s added to Sechon ¥ -

Definfiens of We Lisuer Lisbility Coverage “orm,
Produe:s/Comp sled Operations Coverage Form
snd Qwrers grd Contractors Pratective Soveroge
Form.

"Valuntea waker’ mears a pemser wha i not
your "emplaoyee"”, and wh donates ha or her wors
and ects at tha direction of and with n the scopa of
dulies determined by you, and is nod pad a “re,
salary or other corpensation by you or B1vone
else for their work pedormed ‘or you.

WY (2]




The Cross Liability
Exclusion

EVENT RESULT

Employee of
insured
(subcontractor)
is injured

Employee of
general
contractor is
injured by falling
debris from
subcontractor

Trespasser is
injured

No coverage to
subcontractor,
general
contractor or
owner (assuming

all were named
Al)

No coverage to
subcontractor,
general
contractor or
owner (assuming
all were named

Al)

Potentially
covered event

The cross-liability exclusions states that:

This insurance does not apply to any actual or
alleged “bodily injury”, “property damage”,
“personal injury” or “advertising injury” to:

3. A present, former, future or prospective
partner, officer, director, stockholder or
employee of any insured.




The Ongoing

Operations
. Description of Ongoing Operations: Any work
EXCI usion performed on any building, structure, platform,
ladder or scaffold at elevations greater than 2

EVENT RESULT stories (18 feet) in height. This exclusion also
applies to any work performed using any crane,

Emp]oyee of No coverage for hoist, lift or other similar vertical lifting device
at elevations greater than 2 stories (18 feet in

.subcoptractor owner, general height).

installing contractor or

plywood for subcontractor

new roof slips (regardless of Al

and falls froma status)

height of 18+

feet

Bystander No coverage for
injured when owner, general
drywall being contractor or
raised to 3 subcontractor
story of project  (regardless of Al
by crane falls status)

and hits her




Contractual Liability
Limitation

> Notice what is missing:
No mention of an
agreement under which
“you assume the tort

liability of another”

When this definition of
“insured contract” is used,
beware the employer’s
liability and contractual
liability exclusions

COMMERGIAL GENERAL LIABILITY
CE1 391093

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CONTRACTUAL LIABILITY LIMITATION

Tris sndorsement macifies INsLrarcs provided unde: the following

COMMERCIAL GENCRAL LIABILITY COVERAGE PART
PRCDUCTS/COMPLETED OPERATIONS LIABILITY COVEHAGE PART

The deﬁni:i?'l o'f irgyred confract’ in‘ she DEFIN|- k. A sidelrac< agreemeant;

TIONS iz replaced by the ¢ Any easomant cor Fcenge agreement. except in
Ingured contract” maans: cennection whth constructior or demcltion opera-
a. A contract for a lease of premises. Howewver, that tlons on o- within £0 faet of a ralroad;
port:en of tha con'ract for a lease of oremises thel  d, An obiigation as required by ondirance. lo in-
indemnifies any person or organizaton for dam- demnify @ municipaly. sxcept in conrectan with
8ge by fire 10 premises while ranted to you or work for 3 municipslity;

lsmporerly cceupied by yel With parmission af . N
the owrer is net an “insL+ad contract” 5. An glevstor maintenancs agreameant.

CG 21391083 Copyngh, Irgurence Services Office, Ing,, 1963 Page 1 of 1 [m]




Chinese Drywall e Endersemen weston oo vty
EX C I u S i O n EXCLUSION - DRYWALL MANUFACTURED IN CHINA

This cndarsemenl modifies insuance provided undear the fullowing:

COMMERCIAL GEMERAL L IABILITY COVERAGE PART

This insuisnee does not apply to:

1. "Bogily imury”, "property damage" or "hersonal and advestising injury” relaled to.
arlsing out of, caused by, urstrisutabln jo, in whole or in part, "drywall™ manufactured

» Very broad: applies to all G
drywall manufactured in e e s gt o, .t
China Without temporal assessing 1he elfocts of, "dnawall” manufacturas in China.
limitation

For the purpuse of this endursemant. "grywall” maeans dnswall, plaslerboard, shwuelrock,
avpsum boare, or like producte ar matesigls.

» Covers drywall,
plasterboard, sheetrock,
gypsum board or “like
products or materials”

» Like products or materials:
Tape? Plaster? Joint
compound?

INSURED WAVLES (GEMN)




Classification Thls Ensorszarans M3 Vo Pols
L i m i tat i O n CLASSIFICATION LIMITATION

Th 5 endorserent medifies inzJrance provided Jnder the following:

CCNMERCIA. GENERAL LIABIL TY COYERAGE PART

LIQUOR _IABI ITY COVERAGE PART

PRODUCTS/COMPLETED OPERATICYHS LIABILITY COVERAGE PAR™
CWHERS AND SONTRAZTGIS PROTECTIVE LMBILITY COVERAGS PART

> Classic example of the S e ot e sy Mo e
need for attorney to be
involved at the application
stage

Coverage is limited to
classification of operations
described (i.e. carpentry,
demolition, excavation,
etc.)

When not included, rather
than disclaim insurer
usually has right to audit
policy and charge
additional premium

W3 (E512)




Contractor or
Subcontractor
Limitation

» Should never be in a
policy obtained by an
owner or developer that is
intending to perform
construction

Will exclude coverage for
all injuries sustained by
anyone working for any
contractor on the site

This Endareemnent Modifles Your Palicy,
Please Read It Cergfully.

CONTRACTOR OR SUBCONTRACTOR LIMITATION

This wncorsemenl modifies Insurancs provided under the following:
COMMERCIAL GENERAL [ IABILITY COVERAGE PART
The fallowing exclusion is edded to Paragraph 2., Cxclusions of Section 1 - Coverage A& -
Bodily Injury and Property Damage Liability:
This insurancu doas not apply to "bodily njury™ to:
1. Any conlraclor or suheontractor hired or retainad by or for any insured; or

Z. An "wmployes', “termporary womker® or "volanicor worker™ of any coatraclor er
subcontractor who was hirce or rataines by or for any insurad;

arleing oud of, of In the courza of emplayment by, or performing santces tor, any
Insured or any conlractor or subcontractor wilh rospsct fa the devatopment of any
real property or tho erechng, sxcaveting, dexrnolishing, repairing, alteirng, painting,
cleaning, meintsining or painting af auy building or struclurs: or

Tha spause, child, perent. brolhar or sister of that “employec”, "tamporary workar” or
"wolunlecr worke!”, contractar of subcontractor, as a conseguenco of 1, and 2.
above

This excusloh applies:

1. Whulher the Insured may be liable as Bn employer or in any othoer eapacity: and

2. To any chligation to share damages with or rapay somaone slse who must pay
damages bacaure of lhe injury.

A contractyr or subcontractor will ba consldored to be hired ar retalned Ly or for any

insured if lha contractar wr subcontracior was hired directly by any Insurcd or was hired
by ancther contraclor er subcontzaclor wha was hiwd by any insired,

WANEID (DA




Horizontal Exhaustion:
Why you should care

What is it? New York recognizes the concept of “horizontal exhaustion.”
In short, it means that everyone’s primary policy must pay out first
before there is secondary (excess) liability. This includes payment of not
only all subcontractor policies, but of the general contractor’s primary

policy as well. Many construction contracts require vertical exhaustion,
s0 if you do not address it beforehand, your client may walk into a job
being in breach of contract from day 1.

What can you do about it? The first, proactive step, is to have your
policy amended and have an endorsement issued that says your
excess/umbrella carrier waives horizontal exhaustion and that it will
contribute on a primary basis to your additional insureds.

> No guarantee that the insurer will provide this endorsement

> Likely a significant increase to your policy premium (20%+)




The second thing you can do is make sure that your policy does include
contractual liability coverage (and make sure that your insured contract
provision of the policy includes contracts where you “assume the tort
liability of another”).

> By obtaining contractual liability coverage, there is a reactive step
you can use to protect your client against liability in the event of a
horizontal exhaustion issue. This is known as circuity of litigation.
However, that step is out of the control of your client. By way of
example, the contractual liability coverage can help avoid
horizontal exhaustion issues:

Your client works for GC and someone is injured. Injured party (IP) sued
your client (Sub) and GC. GC turns to sub and claims it was supposed to
provide primary and non-contributory insurance but failed to do so. GC sues
sub under the indemnification clause in the contract. GC’s claim is covered by
contractual liability provision in the policy, carrier picks up the loss and it
never flows back to your client the Sub.




PARTY VERTICAL HORIZONTAL
EXHAUSTION EXHAUSTION

Subcontractor Primary and excess/umbrella Primary pays up to policy
pays to policy limits before limit. Excess/umbrella not
anyone else contributes triggered until primary

policy of the general
contractor and owner pays
out to policy limits

General /Prime Contractor Primary and excess/umbrella Primary pays out to policy
pays after subcontractor’s limit upon exhaustion of

primary and excess/umbrella subcontractor’s primary

pays out policy limits policy limit.
Excess/umbrella not
triggered until owner’s
primary policy has been
exhausted.

Primary pays after Primary pays out to policy
subcontractor and general limit upon exhaustion of
contractor have exhausted subcontractor and general
primary and excess/umbrella contractor’s primary policy
limits limits.




New York City Insurance
Considerations

> Beware 1 RCNY §101-08!

>

(c) For permits requiring proof of insurance under this section, no permit
shall be issued or renewed until the permitee has provided the
department with proof of insurance in accordance with subdivision (g)
hereof.

NYC, together with its officials and employees, must be named as
additional insureds (unless project specific liability insurance is required)

Amount (limits) of insurance require depend upon the project details

(j) regardless of insurance, the permitee shall indemnity, defend and hold
the city and its officials harmless



What do | need in New York City
and How Much?

AND
Tallest Adjacent Building <=14 stories
or <150 feet

OR

Tallest Adjacent Building between 7-14
stories and < 150 feet

AND
Proposed Number of Stones <=14
stories or <150 feet

OR

Tallest Adjacent Building =14 stories
and between 75-150 feet
AND

Tallest Adjacent Building < 7 stories Proposed Number of Stories <=14
and <75 feet stories or < 150 feet

Tallest Adjacent Building between 7-14 Proposed Number of Stones > 14
stories and <150 Feet stories or = 150 feet

OR OR

Tallest Adjacent Building <=14 stories Tallest Adjacent Building > 14 stories.
| sndbetween 75-150feet | o1 >= 150 feer

Tallest Adjacent Building > 14 stories ALL Permits' | N/A
or == 150 feet
Tallest Adjacent Bullding < 7 stories
and <75 feet

ALL OTHER PERMITS

Tallest Adjacent Building between 7-13
stories and < 150 feet

'Mh-&g?ﬁwﬁﬂrmuw-wm
OR

. 3 * Major Alferation = | | |

:’:ihnﬂmc_l’!;g;l;:g 14 stories 1) Alteration permit . ition of more than 50% of the floor area of an existing building, or
[Tallest Adjacent Building = 13 stories | 2) Work that will result in the removal of one or more floors of an existing structure, or
or >= 150 fieet 3) Horizontal or vertical ing the exterior of an existi i

and <75 feet
AND

Tallest Adjacent Building = 7 stories
and < 75 feet

Number of Stories between 7-
14 stories and < 150 feet

AND
Tallest Adjacent Building <=14 stories
or < 150 feet

OR

Proposed Number of Stories <=14
stories and between 75-150 feet

Courtesy of the New York City Department of Buildings:
http:/ /www.nyc.gov/html/dob/downloads/rules/1_RCNY_1




SiX Exclusions Prohibited
by 1 RCNY §101-08

Completed operations (excludes coverage for injury after work
is completed)

XCU (explosion, collapse and underground)
Contractual liability

Third party actions over (will sometimes manifest itself as the
“statutory liability” exclusion. Excludes Labor Law liability)

Where project involves residential construction, a residential
construction exclusion

EIFS exclusion (for projects involving exterior insulation and
finish a/k/a “stucco”)




1 RCNY §101-08 and Policy
Cancellation

In order to obtain a permit in NYC the permitee’s policy must
contain a provision that says “this policy shall not be cancelled,
terminated, modified or changed in a way that affects the city by
the issuing insurance company unless thirty (30) days prior
written notice is sent to the Named Insured and the
Commissioner of the New York City Department of Buildings,
except that termination for non-payment may be made on only
ten (10) days” written notice”

Most, if not all, policies will not have this language by default.
An endorsement must be obtained.




L MDY
ACORD CERTIFICATE OF LIABILITY INSURANCE -

The Certificate of R e

Insurance T s e S o B e

[

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

» Most commonly used A e e e e e e e S e S e T e |

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIEES DESCRIBED HEREIN I3 SUSJECT TO ALL THE TERMS,

OF BUCH POLICIEE. LIMITS BHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

form is the Acord 25 T o mams TP A

| comeuce [ Joccm ||

© 13882010 ACORD CORPORATION. All rights ressrved.
The ACORD name and logo ars registsrsd marks of ACORD
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ACORD CERTIFICATE OF LIABILITY INSURANCE -

The Certificate of T T e e e
Insurance :

[

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

» Most commonly used A e e e e e e e S e S e T e |

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIEES DESCRIBED HEREIN I3 SUSJECT TO ALL THE TERMS,

form is the Acord 25 e e — oA

| comeuce [ Joccm ||

> “This certificate is issued
as a matter of information
only and confers no rights

upon the certificate
holder”

© 1988-2010 ACORD CORPORATION. All rights reserved.

The ACORD name and logo ars registsrsd marks of ACORD
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The Certificate of R e

Insurance e o e e e o Lo S v e

[

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

» Most commonly used R T s I o e v S T e Rt S e e

WITH
m‘ﬁ Y BE ISSUED OR MAY FPERTAN, THE INSURANCE AFFORDED BY THE POLICIEES DESCRIBED HEREIN I3 SUBJECT TO ALL THE TERMS,

form is the Acord 25 b T | IS = 5L A~
[

“This certificate is issued
as a matter of information
only and confers no rights

upon the certificate
holder”

“If the certificate holder

is an ADDITIONAL
INSURED, the policy(ies)
must be endorsed”

© 13882010 ACORD CORPORATION. All rights ressrved.
The ACORD name and logo ars registsrsd marks of ACORD




L MDY
ACORD CERTIFICATE OF LIABILITY INSURANCE -

The Certificate of R e

Insurance T T e e T SR e
e B

» “Should any of the above R TR e e TS e p e A e
described polices be ‘
cancelled before the
expiration date thereof,
notice will be delivered in
accordance with the policy
provisions”

Many contracts require
that the policy provide all
Al with 30 days advance
notice of cancellation

1 RCNY §101-08 requires
that NYC be given 30 days ' o T o T —

advance notice of
cancellation




Additional Insured
Considerations

A certificate of insurance confers no Al rights - you must obtain an
endorsement unless the policy has a self executing/effectuating Al
provision.

Almost all policies issued to contractors in New York require that
subcontractors specifically name the general/prime contractor as an
Al on its policy and provide the general/prime contractor with a
written hold harmless agreement

Failure to obtain the necessary insurance and hold harmless from a
subcontractor can have one of two effects depending on the policy:
1) there is no coverage under the policy; or 2Ethere 1s coverage but
an audit will be performed and a premium charged at the highest
allowable rate




THANK YOU!

Insurance Provisions and

Issues for the Construction Industry

Kushnick | Pallaci, PLLC
445 Broad Hollow Road, Suite 124
Melville, New York 11747
(631) 752-7100




